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Part I

Obligations under the new Section 17A 
Malaysian Anti-Corruption Commission (MACC) 
Act
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MACC-RELATED 

CASES
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NEW Section 17A
The MACC (Amendment) Bill 2018 – tabled and passed by the 
parliament on 4th April and Royal Assent was given on 27th April 
2018

NEW Section 17A
Establishes criminal liability for the corporation and its management 
personnel where corrupt practices are carried out for the 
corporation’s benefit

Overview of the MACC Act

Extending the 
net to haul in 
corporations & 
individuals in-
charge of 
governance 
within the 
organisation

Pre-amendment,
only individuals, 
i.e. givers 
and/or takers of 
bribe are liable 
for corruption 
offences
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Overview of Section 17A

Comes into force 
on 
1 June 2020

Imposes Corporate Liability on a 
corporation for bribe given to obtain/retain 
business or business advantage for the 
corporation  

Guidelines on Adequate Procedures 
comes into force on 1 June 2020

If corporation liable,

Parallel Criminal Liability on its 

Directors, Partners and 
Management

Giver = Person associated with a 
Commercial Organization: can be 
Directors, Employees or even Third 

Parties

Defence of 

Adequate 
Procedures

FINE up to 10× the bribe amount; or 

RM1mil, whichever is higher
JAIL up to 20 yearsAnd / Or

Penalties
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New Section 17A of the MACC Act 2009

Offence by Commercial Organisation

17A. (1) A commercial organisation commits an offence 

if a person associated with the commercial 

organisation corruptly gives, agree to give, 

promises or offers to any person any gratification 

whether for the benefit of that person or another 

person with intent –

(a) to obtain or retain business for the 

commercial organisation; or

(b) to obtain or retain an advantage in the 

conduct of business for the commercial 

organisation.
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New Section 17A of the MACC Act 2009
- Definition of “Commercial Organisation”

(8) For the purposes of this section, “commercial organisation” 

means –

(a) a company incorporated under the Companies Act 2016 

[Act 777] and carries on a business in Malaysia or 

elsewhere;

(b) a company wherever incorporated and carries on a 

business or part of a business in Malaysia;

(c) a partnership –

(i) under the Partnership Act 1961 [Act 135] and 

carries on a business in Malaysia or elsewhere; or

(ii) which is a limited liability partnership registered 

under the Limited Liability Partnerships Act 2012 

[Act 743] and carries on a business in Malaysia or 

elsewhere; or

(d) a partnership wherever formed and carries on a business 

or part of a business in Malaysia.
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New Section 17A of the MACC Act 2009
-Who is an “associated person”  & location of bribery 
acts?

(6) For the purposes of this section, a person is 
associated with a commercial organisation if he is a 
director, partner or an employee of the commercial 
organisation or he is a person who performs 
services for or on behalf of the commercial 
organisation.

(7) The question whether or not a person performs 
services for or on behalf of the commercial 
organisation shall be determined by reference to all 
the relevant circumstances and not merely by 
reference to the nature of the relationship 
between him and the commercial organisation.
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Who are Persons Associated with Commercial 
Organisation?

DirectorsEmployees

Partners Vendors

Service 
Providers

Contractors

“Persons associated with the 
commercial organisation”
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New Section 17A of the MACC Act 2009
- Company liable for giving or accepting bribes?

17A. (1) A commercial organisation commits an offence if a 

person associated with the commercial organisation

corruptly gives, agree to give, promises or offers 

to any person………..”

- For individuals, both givers and takers of bribe are 

liable. 

- For corporations, the wordings seem to suggest that 

only limited to outbound corruption, i.e. an 

associated person to give, agree to give and etc to 

influence the conduct of 3rd parties.
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New Section 17A of the MACC Act 2009
- Presumption

50. (1) Where in any proceedings against any person for an 

offence under section 16, 17, 18, 20, 21, 22 or 23 it is 

proved that any gratification has been received or 

agreed to be received, accepted or agreed to be 

accepted, obtained or attempted to be obtained, 

solicited, given or agreed to be given, promised, or 

offered, by or to the accused, the gratification shall 

be presumed to have been corruptly received or 

agreed to be received, accepted or agreed to be 

accepted, obtained or attempted to be obtained, 

solicited, given or agreed to be given, promised, or 

offered as an inducement or a reward for or on 

account of the matters set out in the particulars of the 

offence, unless the contrary is proved
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New Section 17A of the MACC Act 2009
Parallel Liability on Key Executives  

(3) Where an offence is committed by a commercial organisation, a 
person –
(a) who is its director, controller, officer or partner; or
(b) who is concerned in the management of its affairs;

at the time of the commission of the offence, is deemed to 
have committed that offence unless that person proves that 
the offence was committed without his consent or 
connivance and that he exercised due diligence to prevent 
the commission of the offence as he ought to have exercised, 
having regard to the nature of his function in that capacity and 
to the circumstances.

(4) If a commercial organisation is charged for the offence referred 
to in subsection (1), it is a defence for the commercial 
organisation to prove that the commercial organisation 
had in place adequate procedures to prevent persons 
associated with the commercial organisation from undertaking 
such conduct.
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Which persons may be criminally liable for an 
offence?

DirectorsEmployees

Partners Vendors

Service 
Providers

Contractors

If offence is committed by a 
commercial organisation, 
the following individuals are 
deemed to have committed 
the same offence.

Directors Controllers

CEOs Partners

Managers Officers

MANAGEMENT
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Defences

Section 17A(4)

Whether adequate 
procedures are in place?

Offence was committed 
without his/her consent 

or connivance; and

Guidelines on Adequate 
Procedures published by 

Prime Minister’s 
Department

He/she has exercised 
due diligence to prevent 
the commission of the 

offence

DEFENCE

Commercial Organization
Individuals in the Commercial 

Organisation
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New Section 17A of the MACC Act 2009
Penalties

(2) Any commercial organisation who commits an offence 

under this section shall on conviction be liable to a fine of 

not less than ten times the sum or value of the gratification 

which is the subject matter of the offence, where such 

gratification is capable of being valued or is of pecuniary 

nature, or one million ringgit, whichever is the higher, or to 

imprisonment for a term not exceeding twenty years or to 

both.

LAW Partnership | Malaysia | 13/05/2020

FINE up to 10× the bribe amount; or 

RM1mil, whichever is higher
JAIL up to 20 yearsAnd / Or



On 5 May 2020, MACC 
released a statement 
saying that MACC is 

scrutinising a proposal 
to delay the 

enforcement of s17A 

1st June Enforcement 
Date is yet to 
GAZETTED  

New Section 17A of the MACC Act 2009
Latest Developments

LATEST DEVELOPMENT OF S17A 
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Part II

Guidance on Adequate Procedures –
What steps should companies take?
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Guidelines on Adequate Procedures

Published by the Prime Minister’s Department

T.R.U.S.T. PRINCIPLES

Top Level Commitment

Risk Assessment 

Undertake Control Measures

Systematic Review, Monitoring & 
Enforcement

Training And Communication
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Top Level Commitment

Top level management must set the “tone from the top” by:

1. Establishing anti-corruption policies

2. Promoting culture of integrity

3. Ensuring policies are communicated internally and 
externally

4. Encouraging employees to speak up about issues

5. Assigning competent personnel for anti-corruption 
compliance matters

6. Ensuring appropriate lines of authority

7. Ensuring audit/risk assessments are reported to top 
management and acted upon

T . R . U . S . T
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Risk Assessment

Ensure regular comprehensive risk assessments. This 
includes assessing:

1. Weak spots in organisation’s governance and systems

2. Transactions that may disguise corrupt payments

3. Activities in countries/sectors with higher corruption risk

4. Non-compliance of external parties acting on behalf of 
the company

5. Relationships with third parties in supply chain (e.g., 
agents, vendors, contractors, suppliers) which may 
expose the company to corruption

T . R . U . S . T
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Undertake Control Measures

1. Establish due diligence protocols

2. Establish accessible and confidential whistleblowing channels

3. Implement robust policies to address:

− Conflicts of interest

− Gifts, entertainment, and hospitality

− Donations

− Management and improvement of anti-corruption framework

− Documentation and implementation of adequate procedures

T . R . U . S . T
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Systematic Review, Monitoring & Enforcement

Ensure regular reviews in the form of:

1. Implementing monitoring programmes

2. Identifying competent personnel to perform internal 
audit

3. Regularly evaluating anti-corruption policies

4. Engaging external auditors to assess compliance with 
policies

5. Monitoring performance of anti-corruption personnel

6. Conducting internal investigations and disciplinary 
proceedings where appropriate

T . R . U . S . T
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Training and Communication

1. Ensure organisation’s strong anti-corruption policy is 
communicated to staff and external parties, via:

− Code of Conduct and Employee handbook

− Emails, newsletters, posters

− Seminars, town-hall sessions

− Mission statement on company’s website

2. Provide employees and business associates with regular 
anti-corruption training

T . R . U . S . T
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Part III

The UK Bribery Act – The Test of Adequate 
Procedures
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UK Bribery Act 2010



Purpose and philosophy

• The Bribery Act came into force on 1 July 2011 and affects UK firms 

operating overseas as much as it does with firms operating in the 

UK

• The BA 2010 was introduced to better address the requirements of 

the 1997 OECD anti-bribery convention. Following the introduction 

of a strict liability offence for companies and partnerships, it is now 

easier to prosecute corporate entities for failing to prevent bribery. 

• The new act provides a new consolidated scheme of bribery 

offences to cover bribery both in the United Kingdom (UK) and 

abroad.
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UK Bribery Act - overview

• One of the strictest pieces of anti-corruption legislation in the world

• Wide jurisdictional scope

• Prohibits public and private sector bribery

• Prohibits giving and receiving bribes

• Offences by individuals:

• Active bribery

• Passive bribery

• Bribing a foreign public official

• The corporate offence:

• Failure to prevent bribery
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A defence to corporate liability

UK Bribery Act 2010

• The act includes a statutory defence which is available where the 
organisation can demonstrate that it had adequate procedures in 
place to prevent the bribery by associated persons at the relevant 
time.

• The burden of proof is on the organisation to prove it had adequate 
procedures in place, and the burden of proof is on a balance of 
probabilities. 

• The act states that the UK government would provide guidance as 
to what adequate procedures would look like, which were published 
as the Ministry of Justice Bribery Act Guidance. 
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Defence of Adequate Procedures

Similarities between our MACC Act and UK’s Bribery Act

(4) If a commercial organisation is charged for 

the offence referred to in subsection (1), it is a 

defence for the commercial organisation to 

prove that the commercial organisation had 

in place adequate procedures to prevent 

persons associated with the commercial 

organisation from undertaking such conduct

(2) But it is a defence for commercial 

organisation to prove that commercial 

organisation had in place adequate 

procedures designed to prevent 

persons associated with commercial 

organisations from undertaking 

such conduct.

Section 17A(4) 
MACC Act

Similar
Section 7(2) UK 

Bribery Act
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UK Bribery Act 2010
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Adequate procedures: Key principles

1 Proportionate procedures (proportionate to nature, 
scale and complexity of the organisation)

2 Top-level commitment (from the CEO to the post room)

3 Risk assessment (periodic, informed and documented)

4 Due diligence (on business relationships especially if 
new)

5 Communication and training (training and policies)

6 Monitoring and review (identify issues as they arise and 
report on such issues)



Adequate procedures under the UK Bribery Act – difficult areas

UK Bribery Act 2010

• Agents and third party intermediaries

•How much due diligence is enough?

•M&A due diligence

• Facilitation payments

• Risk assessments – what does this look like?

•Gifts and entertainment – an end to the business 
lunch?

• Refreshing ABC programmes
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Enforcement / Prosecution

UK Bribery Act 2010

Serious Fraud Office (“SFO”)

• Often investigates cases which involve nationally, internationally and 
strategically important companies (but does not ignore smaller 
businesses)

• Lisa Osofsky was appointed as the new SFO director 2018. Began 
her career as a federal prosecutor pursuing white collar crime. 
Prosecuted over 100 cases on behalf of the US govt.

• Recent SFO Guidance issued: 

• Evaluating a Compliance Programme, January 2020

• Corporate Co-operation Guidance, August 2019
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Company Outcome Penalty Features

Standard
Bank 
(Nov 
2015)

DPA $32m • Self-reporting quickly (less than 1 mth)
• Payment of $6m to Tanzanian Public officials for 

$600m deal
• Provided summary of interviews and access to 

document review platform (after key words)

Sweet
Group plc
(December 
2015)

Guilty Plea £2.25m • Uncovered by WSJ article
• Bribes paid to intermediary in UAE to obtain 

contract for construction of a hotel.
• Investigation opened July 2014

XYZ
(July 
2016)

DPA £6.5m • Self-reported within 4 months
• 28 implicated contracts worth  £17.24m
• Oral summary of interviews

Rolls 
Royce 
(January
2017)

DPA £671 
million 
(incl. US 
and 
Brazil)

• No self report – investigation opened Sept 2012
• Systematic bribery over 24 years and multiple 

regions
• Provided full and extraordinary cooperation, 

including 30 million digital docs without filtering for 
LPP and interview notes

Skansen
Interiors

Conviction
after trial 

Absolute 
discharge

• Self-reported
• CPS prosecution
• Dormant company
• Likely to be an anomaly

UK Bribery Act - Enforcement / Prosecution
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Company Outcome Penalty Features

Guralp
(December 
2019)

DPA £2.06m • Conspiracy to make corrupt payments and a failure 
to prevent bribery by employees in relation to 
payments made between 2002 and 2015 to a South 
Korean public official

• Self reported, fully co-operated
• 3 individuals acquitted

Airbus
(January 
2020)

DPA E991m

E3.6bn 
(w’wide)

• World’s largest global resolution for bribery, 
involving authorities in UK, France and US

• Five counts of failure to prevent bribery
• Conduct across Sri Lanka, Malaysia, Indonesia, 

Taiwan and Ghana between 2011 and 2015
• Third party consultants
• Self reported



Lessons learnt from the UK Bribery Act

UK Bribery Act 2010

•Up-to-date policies and procedures that are truly 
adequate, practical and appropriate to the business 
and actively presented to all staff

• Clear reporting lines and responsibility

• Training and communication

•Due diligence and monitoring of agents

• Critical to launch an internal investigation early

• Co-operate with the authorities

• Self-report?
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